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The Rent Acts 


Mr. SANDyYs’s proposed amendment of the Rent Acts will 
throw up at least a hillock in the middle of Mr. MACMILLAN’s 
plateau. Perhaps it would be nearer the truth to say that it 
will fill in a depression which has hitherto existed. The 
reform is overdue, although it is unlikely that the first step 
in decontrol will make any striking difference in the situation. 
To free houses now occupied by their owners may induce a 
few of those owners to let, especially if the credit squeeze 
continues, but we think that the tendency of landlords who 
obtain possession of houses now let will be to sell if they can. 
In the short run the raising of rents will have a greater impact. 
We can agree that there must be safeguards to protect tenants 
from landlords who wish to evade their obligations but we 
hope that they will not be so forbidding as those contained in 
the Housing Repairs and Rents Act, 1954, an Act which has 
largely failed in its purpose. Presumably the new rents 
will be assessed on the basis of the new valuations for rating, 
so that no question will arise of withholding a particular 
percentage in case of a failure by the landlord to repair. 
We suggest that the best safeguard would be to enable a 
tenant who is dissatisfied with the condition of his house to 
obtain a good discharge for his rent by paying it in to the 
county court, there to abide a decision on the merits of the 
case. Lest it may be argued that this would place a heavy 
burden on the county courts, we would remind ourselves 
that they were expecting much more work than they received 
under the Legal Aid and Advice Act, 1949, and this would 
give them some compensation. We also suggest that the 
pace of decontrol could vary according to area. What is 
necessary for London and Birmingham is not the same in less 
congested places. Finally, we hope that Parliament will 
take the opportunity of removing some of the inconveniences 
from the law—for example, s. 43 (1) (c) of the Landlord and 
Tenant Act, 1954. In the meantime we can all look forward 
to asking—and answering—less in the preliminary inquiries. 


Before the Flag Falls 


Tue magistrates at Stevenage last week adjourned until 
after 1st November summonses under s. 35 of the Road 
Traffic Act, 1930, which relates to the driving of motor vehicles 
while uninsured. The reason for the application for the 
adjournment was that on 1st November the section will be 
amended so as to enable magistrates to exercise their dis- 
cretion about whether to disqualify instead of being obliged 
to do so in the absence of a special reason. The Automobile 
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Association have drawn attention to the difficulties which 
might arise from the delay in bringing into force this amend- 
ment of the law and this prompts us to ask whether amend- 
ments of this kind could not be brought into force on the 
passing of the Act instead of leaving magistrates and lawyers, 
to say nothing of persons charged with offences, in a kind 
of legal twilight. Where statutes require. administrative 
preparation before they can become effective, it is clear that 
there must be considerable delay before they can be brought 
into force: there is also some delay in printing and distribu- 
tion. As a general rule, however, we think it desirable that 
statutes once passed by Parliament should come into force 
forthwith or within a very short period after they receive the 
Royal Assent. 


Testing Time 


SEcTION 16 of the new Road Traffic Act, which came into 
force on Ist October, is as puzzling a piece of amending 
legislation as some of the specimens to be found only in the 
Rent Restrictions Acts. It repeals the provision in s. 6 (1) (6) 
of the Road Traffic Act, 1934, by which anyone who held a 
driving licence before 1st April, 1934, was not required to 
pass a driving test. For it a new provision is substituted 
enacting that the test must be taken by any applicant who 
has not passed it ‘“‘ during the period of ten years ending 
on the date of coming into force of the licence applied for.” 


That is to say, a person who was driving in 1934 but has not | 


applied for a licence since must now pass the test. But 
subs. (3) of the new section provides that s. 6 (1) of the 1934 
Act as now amended will not apply to drivers who have 
held licences within the preceding ten years. Even these 
intricacies, however, have not given complete satisfaction 
to those who attach great value to driving tests, because, 
as they are pointing out, there are no safeguards against 
those who have renewed their licences year after year but 
have ceased to drive. The omission is a real one, because 
into this category probably come many motorists who with 
advancing age have ceased to drive but whose enthusiasm 
for driving has impelled them to keep their licences green. 
Among them, no doubt, are many with failing senses which 
make them a real danger on the road. It is difficult to know 
what to do about it. If the law insists that they must not 
only be licensed but also be able to show that they in fact 
drive, it will mean that many of these elderly motorists will 
take to the road again to qualify technically as drivers. 
This, of course, is the last thing all those who have road 
safety at heart would wish them to do. 


Proving a Company’s Intention 


THOSE readers who noticed the report of H. L. Bolton 
(Engineering) Co., Ltd. v. T. J. Graham & Sons, Ltd., in 
The Times of 11th October, will wonder how far, if at all, the 
conclusions reached in our recent article “ Proving a 
Company’s Intention ’’ (p. 695, ante) will need to be modified 
in the light of that decision. In the report of the Bolton case 
in The Times none of the cases referred to in our article is 
mentioned, but this omission may be repaired when full 
reports become available. When the Bolton case is reported 
we intend to deal with it more fully in an article designed to 
show where its place lies in the general pattern of this new 
line of company cases. In the meantime it may be observed 
that, the question of intention under the Landlord and Tenant 
Act, 1954, being one of fact, the basic problem of how to 
prove that fact is still the same. 
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The Death Penalty 


In a previous paragraph we mentioned the difficulties 
which arise when Parliament has passed an Act which has 
not come into force. These are negligible compared with 
those which have faced two Home Secretaries in recent years 
when the House of Commons have voted in favour of abolishing 
the death penalty but no legislation has resulted. The 
debate at the Conservative Party Conference, apart from a 
characteristic and reasoned statement by the Home 
SECRETARY, did scant justice either to the subject of capital 
punishment or to the party. The Government now appear 
to be tempted by the idea of a compromise: there was such 
an attempt eight years ago, but it received only cool support 
and a lot of opposition. Presumably Mr. SILVERMAN’s 
rejected Bill will be reintroduced during the coming session 
if the fortune of the ballot allows and could pass if the Govern- 
ment give the necessary facilities. There is evidence of some 
change of attitude among Members. In the meantime no 
one has been executed in the United Kingdom for fourteen 
months. We reiterate our view that probably the wisest 
course would be to let matters rest and in effect to give 
de facto abolition a trial. 


Space Law 


Ir national sovereignty is held to widen out indefinitely the 
further you go from the earth, the Manchester Guardian 
remarked apprehensively the other day, Mars will belong 
to Russia at some times of the year and to America at others. 
It may have been in the hope of averting such a painful 
situation that Professor JoHN Cops Cooper, of the Institute 
of International Air Law, McGill University, addressed the 
American Society of International Law in April on “ Legal 
Problems of Upper Space.” “ For the second time in the 
present century science and engineers have far outstripped 
the law,” he says, and though they have outstripped every- 
body else as well that would not excuse the law’s delay. 
The first artificial earth satellite is due to be launched next 
year, and already an American rocket is stated to have 
ascended 250 miles. Professor Cooper calls for international 
agreement, and suggests as a basis the extension of the 
national sovereignty of the ‘subjacent State ’’ upward to 
300 miles above the earth, with a right of transit for all non- 
military “‘ flight’ instrumentalities ’’ when ascending or 
descending, and complete freedom of passage above this 
zone, but he warns us that we may not yet have the scientific 
information needed for the soundest decisions. Lawyers 
who are tempted to let sleeping dogs lie a little longer, how- 
ever, might reflect that science seldom keeps its nightmares 
to itself. Professor Cooper’s learned and thoughtful address 
will appear in the Annual Proceedings of the American 
Society of International Law. 


“ee 


Contracts of Service 


Ir is extraordinary that hundreds of thousands of men and 
women are working subject to a few hours’ notice and thiat 
only a small minority are entitled to more than a week's 
notice, however long they may have worked for the same 
firm. For some reason the unions in the past have not 
given much attention to this matter, which assumed great 
importance recently when there were dismissals in the motot 
industry on the grounds of redundancy. We are_ not 
impressed by the arguments for Government action. The 
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unions surely have enough bargaining power to negotiate 
periods of notice for their members and as the conditions in 
each industry vary so widely it would be difficult to enforce 
standardisation. We would prefer this matter to be left to 
the ordinary methods of negotiation, but we would suggest 
that it would be a good thing for the habit to take root of 
setting out the terms and conditions of service, including 
such matters as holiday pay, in some simple and accessible 
form. Many employers do this already and there is everything 
to be said for it. 


Law Reports: Federation of Rhodesia 
and Nyasaland 
THE splendid work done by the Federal Supreme Court of 


the Federation of Rhodesia and Nyasaland during the first 
year of its existence is admirably illustrated by vol. I of the 
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Rhodesia and Nyasaland Law Reports, dated July, 1956. 
In 210 pages and reports of about seventy cases on branches of 
the law extending from civil subjects such as company law 
and contract law to criminal law and tax law, the quality of 
justice administered in the Federal territory is manifestly seen 
to be high. This historic volume, whose short citation is 
“1956 R. & N.,” is rightly prefaced with a short account of the 
inauguration of the court on 1st July, 1955, in accordance with 
Article 46 of the Constitution of the Federation. Speeches 
delivered on that occasion by his Excellency the Governor- 
General of the Federation, our own Lord Chancellor, 
and the Chief Justices of the Union of South Africa and of 
the Federation are reported in full. An earnest of the 
“ordered and stable progress” to which Lorp KiILMuIR 
looked forward in his speech, the first volume of these Reports 
represents an achievement in which the Federation may well 
feel a pride which lawyers everywhere in the Commonwealth 
will share. 


RUDE MECHANICALS ? 


Tue theme of our reflections in these pages since we listened 
to Sir Edwin Herbert’s address at Newquay last month has 
been that solicitors do not always know as much as they 
should of the world around them and for this reason are 
being displaced as guides, philosophers and friends. Those 
responsible for educating the young are not to be blamed if 
the scope of what the young are taught is defined by the needs 
of the profession to-day. When the needs change, legal 
education changes. If we compare to-day’s Final syllabus 
with that of a quarter of a century ago we are in no doubt 
about the change which has been wrought. Nevertheless 
it is salutary to consider what the accountants are learning. 
The Intermediate Examination of the Institute of Chartered 
Accountants in England and Wales consists of six papers, 
each of three hours. Four are on book-keeping and accounts 
and auditing ; the sixth is on taxation and cost accounting. 
The fifth is on general commercial knowledge, including the 
elements of English law. Candidates for this examination 
“should have a general knowledge of the following matters : 
the nature, origin and development of common law, equity 
and statute law ; the system of case law ; the functions of the 
various courts of justice; the judges and main officers 
concerned with the administration of the law; the elements 
of the law relating to property, (real and personal), persons, 
torts and contracts (including agency).”’ 

The Chartered Accountants’ Final Examination has two 
papers out of seven devoted to law, and a third to taxation. 
One of the two legal papers is on company law, while the 
other covers contracts generally, sale of goods, negotiable 
instruments, hire-purchase, bills of sale, arbitration, 
bankruptcy and the Trustee Act, 1925. 

The syllabuses of the Society of Incorporated Accountants 
will shortly be changed. From November, 1957, onwards, 
the Intermediate will contain (inter alia) papers on taxation, 
the elements of financial and commercial knowledge and the 
elements of English law. The Final from the same date will 
contain (inter alia) papers on company, partnership and 
commercial law, on the law relating to  executorship, 
insolvency and arbitration, on economics and _ financial 
knowledge and on taxation. 

Making all allowances for the presence in the Final syllabus 
of The Law Society of accounts, book-keeping, taxation and 


death duties, we think it is fair to conclude that, whatever 
they may or may not have learned during their articles, 
accountants have been taught more about law and the 
business world than solicitors have been taught about 
accountancy and the business world. 


But there is another side to all this. At the recent annual 
meeting of the Society of Public Teachers of Law at 
Aberystwyth, Professor D. J. Llewelfryn Davies, the President 
of the Society, said that in the most recent Final Examination 
of The Law Society, 54 per cent. of those who passed had 
had a university education. He went on to say that if only 
the educational standard for entry into articles could be raised 
to the level of the modern requirements for university entrance, 
the non-graduate articled clerk would tend to become 
exceptional. We have no doubt that a theoretical and liberal 
background and basis is desirable for the practising solicitor. 
The only question which remains is how to find the necessary 
time and resources to give articled clerks first a university 
education on legal principle, secondly a practical training in 
applied law and thirdly instruction in the facts of the com- 
mercial, scientific and industrial world around them. In 
our view it cannot be done. Something has to give way ; 
if we insist on laying all these burdens upon him it will be the 
articled clerk. 


We will state no more opinions and no more facts. We 
will leave the subject for the time being with a few random 
questions, none of which in Latin would be preceded either by 
nonne or num. We merely ask for information. First, 
in spite of the great difficulty of the examinations which it is 
necessary to pass in order to become solicitors, are we not in 
danger of being second to barristers as lawyers and second to 
accountants as business men? Secondly, are we deceiving 
ourselves by thinking that an expensive education, both 
general and legal, is necessary to enable us to transfer land ? 
Thirdly, is there any of The Law Society’s examination 
syllabus which could be jettisoned ? Fourthly, if so, to make 
room for what? Fifthly, are we men of affairs who know 
a good deal of law or lawyers who know something of business 
or merely hewers of wood and drawers of water for barristers ? 
The implications of these questions yawn before us. We 
almost wish we had not gone to Newquay after all. 
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SAFETY ON 


INCREASING mechanisation on the farm and in the forest has 
no doubt helped to swell the present figures of 25,000 injurious 
accidents in agriculture and forestry each year—150 of these 
with fatal results. To combat these growing hazards the 
introduction of comprehensive safety legislation was recom- 
mended by the Gowers Committee in 1949; the first step 
was taken with the passing of the Agriculture (Poisonous 
Substances) Act, 1952, and the framework of the code has 
now been completed by the Agriculture (Safety, Health and 
Welfare Provisions) Act, 1956. 

The general objective of this Act is to protect ‘ workers 
employed in agriculture against risks of bodily injury or 
injury to health.” Its most important section enables 
regulations to be made for securing that end. The Act also 
makes provision for regulating the lifting of excessive weights, 
for requiring the provision and maintenance of sanitary con- 
veniences, washing facilities and first-aid equipment, and for 
prohibiting children from riding on or driving vehicles, 
machinery or implements used in agriculture. Finally there 
are familiar provisions for the notification and investigation 
of accidents and diseases as well as for the appointment of 
appropriate inspectors. 


Scope of the Act 


Apart from the measures for avoiding accidents to children, 
the Act concerns itself with ‘‘ workers employed in agriculture.” 
A “worker ”’ is defined in the interpretation section, s. 24, 
as ‘‘a person employed under a contract of service or 
apprenticeship ”’ ; it would appear that a number of people 
who are more or less informally engaged on the land at harvest 
camps and the like are excluded from the benefits of the Act 
by this definition—for there must be an element of formality 
about a contract of service. It would also appear, from the 
operation of the comparable provisions of s. 49 of the Factories 
Act, 1937 (considered by Streatfeild, J., in Whalley v. Briggs 
Motor Bodies, Lid. [1954] 1 W.L.R. 840), that the Act will 
only protect a worker who is himself employed in agriculture— 
and not, for example, a visiting lorry driver who falls through 
an unfenced opening in a barn. “ Agriculture’’ is more 
widely defined than it is in the Agriculture Act, 1947, and 
includes “‘ the use of land . . . as woodland,” by which phrase 
forestry workers are presumably intended to be included. 
Power is conferred by s. 18 for the Act to be extended by 
order to ‘“‘ persons employed otherwise than in agriculture . . . 
whose work is done in conditions appearing . . . to be similar 
to those in which ”’ agricultural work is done ; by this section 
protection can be extended, one supposes, to such people as 
post office telephone engineers or omnibus route clearance 
crews—who often have to undertake minor forestry work in 
quite dangerous conditions. 


Power to make regulations 


The general regulation-making power is conferred by s. 1 
(upon the Minister of Agriculture, Fisheries and Food and, in 
Scotland, upon the Secretary of State) in terms which differ 
slightly from those employed in earlier safety legislation. In 
s. 79 of the Factory and Workshops Act, 1901, and in s. 60 of 
the Factories Act, 1937, for example, the Minister is given 
power to make such regulations “as appear to him to be 
reasonably practicable and to meet the necessity of the case.” 
The same phrase appears in the Agriculture (Poisonous 
Substances) Act, 1952. A little surprisingly, perhaps, this 
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THE FARM 


phrase has been regarded as sufficient to empower the Minister 
to impose, for example, the many absolute obligations which 
are contained in the Building (Safety, Health and Welfare) 
Regulations, 1948. By contrast the enabling phrase in the 
present Act empowers the Minister to make such regulations 
as appear to him “to meet the necessity of the case as far 
as is reasonably practicable” ; is one right in regarding this 
phrase as containing a prohibition against the making of any 
regulation which seeks to impose obligations beyond what 
may be reasonably practicable ? In any event it would seem 
that it is the Minister and not the courts who will determine 
what may be reasonably practicable. 

The remainder of this section contains an illustrative 
catalogue of the dangers which may be regulated against—all 
familiar from factory legislation except for “‘ the observance 
of precautions in connection with the management of animals 
and ... the construction of enclosures in which animals 
are kept.’”’ It is also provided that the two earlier statutes 
for the protection of farm workers, the Threshing Machines 
Act, 1878, and the Chaff-Cutting Machines (Accidents) Act, 
1897, are to be repealed upon a day to be appointed—when 
the modern regulations come into force. It should be noticed 
that such regulations may impose obligations not only on 
employers but on agricultural workers and on “ others ’’— 
such as, for example, the owners of agricultural machinery 
which is let out on hire (and who are at present subject to 
the older Acts: see Jones v. Richards [1955] 1 W.L.R. 444). 


Lifting of excessive weights 

The section which deals with the lifting of excessive weights 
(s. 2) is in two parts; the first extends the prohibition con- 
tained in s. 18 (1) of the Children and Young Persons Act, 
1933, against the lifting, carrying or moving of a load “so 
heavy as to be likely to cause injury” by a child (under 
fifteen years of age) to young persons employed in agriculture 
(between fifteen and eighteen years of age). The second 
enables regulations to be made for prescribing maximum 
weights to be handled generally by workers in agriculture. 
Similar provisions are contained in s. 56 of the Factories Act, 
1937—under which only a very few specialised regulations 
have been made. In only one of these—the Woollen and 
Worsted Textiles Regulations, 1926—is a maximum weight 
prescribed for men to lift ; 150 Ib. is the scheduled figure— 
substantially less than many farm loads. 


Child drivers 


Children are also to be protected by regulations which may 
be made under s. 7 to prohibit those who have not attained 
the age (now thirteen years) at which their employment ceases 
to be prohibited under the Children and Young Persons Act, 
1933, s. 18 (1) (a), from riding on or driving prescribed vehicles 
or machines. Any person (whether a parent or a tractor- 
driver) who causes or permits a breach of these regulations 
will be guilty of an offence: it is expressly provided that a 
prohibition imposed by regulations under this section may be 
absolute. 

Provision of appliances 

The sanitary and first-aid provisions of the Act are contained 
in ss. 3-6, which empower the appropriate Minister or sanitary 
authority to serve notice requiring the provision or main- 
tenance of suitable and sufficient sanitary and washing 
appliances ; appeals against any such notice which requires 
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the provision of “ fixed equipment” lie to the magistrates’ 
court and thence to quarter sessions. In other cases it will 
be open to the defendant to a prosecution for non-compliance 
“to question the reasonableness of the requirements of the 
notice.’’ It is also provided that a first-aid box, containing 
such things as may be prescribed, must be provided on every 
“agricultural unit ’’ where workers are employed. 
Employees are prohibited, by s. 13, from wilfully interfering 
with or misusing any equipment provided in pursuance of 
the Act. There is, however, nothing comparable to the more 
positive obligations for a workman to look to his own safety 
which are contained in s. 119 of the Factories Act, 1937. 
This omission can no doubt be remedied by regulation, as it 
is, for example, in Pt. II of the Woodworking Regulations, 1922. 


“‘ Due diligence ”’ as defence to charge 
Criminal liability under the Act can be avoided, under s. 16, 
if a person charged with a contravention can prove that he 
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‘ 


used “all due diligence to secure compliance” with the 
provision. A similar phrase appears in s. 137 (1) (a) of the 
Factories Act, 1937; from cases under that Act and under 
the Coal Mines Acts and, in particular, from the (strictly 
obiter) views of a majority of the House of Lords in Potts 
(or Riddell) v. Reid [1943] A.C. 1, it appears that a person 
may thus be innocent of an offence under the Act and yet 
remain civilly liable in damages where there has been a 
breach of the statute. This view is confirmed by the fact 
that in s. 157 of the Mines and Quarries Act, 1954, a different 
form of words is used to provide “a defence in any legal 
proceedings to recover damages.” 


It can be seen from what we have said that, although the 
Act must await the appropriate regulations to gain any real 
teeth, it already offers prospects of some interesting problems 


in its interpretation. 
R. E. G. H. 


RUNNING DOWN CASES: CONDUCT BEFORE 
ACTION—V 


The previous articles in this series have dealt with practical 
questions which the solicitor should ask his client at the 
earliest possible opportunity in order that he may have before 
him all the facts necessary for the conduct of the case. The 
contents of this article will be the measure of general damages, 
which, compared with special damages, is more open to 
variations of opinion between the solicitor and the repre- 
sentative of the insurance company with whom, it is hoped, 
he will be negotiating. 

It will be -ecalled that damages have to be considered 
under several headings. In the case of Roach v. Yates [1937] 
3 All E.R. 442 (C.A.) it was stated that the heads of damage 
are :— 

1, The actual loss and expenditure. 

2. The pecuniary damage which will be incurred. 
3. Pain and suffering. 

4. The loss of expectation of life. 

5. The mental suffering to be undergone. 

6. The physical disabilities. 

In an earlier article both 5 and 6 above were included 
under the general heading of “‘ Continuing Disability,’’ as in 
assessments of general damages it is practically impossible to 
separate the elements into neat water-tight compartments, 
and the division of the damages into separate elements for 
the mental suffering and the physical disability resulting from 
a permanent injury seems a little artificial. The writer 
finds that, although it is necessary, when discussing these 
cases during negotiations, to agree some round figure for 
general damages taken as a whole, he is considerably assisted 
not to indulge in flights of fancy, nor to under-estimate the 
true value of the case, by considering the separate elements 
and keeping them before him during negotiations. 


General damages 
1. Pain and suffering 
It is the writer’s experience that although certain insurance 
companies will be prepared to pay something in the region of 
{10 a week for this, this figure is by no means generally 


accepted. A figure of {8 per week is, in the writer’s opinion, 
the minimum which should be accepted in cases of moderately 
severe injuries, but he does not consider that there is any 
authority for stating, as is argued by many insurance 
companies, that the less serious the injury, the less the 
amount for pain and suffering, although it would appear to 
have some element of reason or reasonableness behind it. 

A rough and ready rule for estimating general damages for 
pain and suffering in cases where, for instance, recovery is 
complete upon the injured person’s return to work, is to take 
a figure of either £8 or £10 per week, or alternatively, approxi- 
mately to double the special damages. 

It is thought, however, that this latter method, although it 
would over the years reflect the continually decreasing value 
of the pound, nevertheless is only a fairly accurate guide in 
those cases where the earnings are between £10 and £14 per 
week. 

It may also be pointed out that general damages for pain 
and suffering, in cases where burns, scalds and acid injuries are 
involved, are substantially higher in the decided cases than 
general damages for pain and suffering where the injury is 
a relatively clean cut one, and there is good reason for this in 
that burning injury is generally infinitely more painful than a 
lacerated injury. The writer fully appreciates that this 
adds force to the argument mentioned above, which is 
frequently put forward by the insurance companies. 

It should of course be remembered that the courts, at least 
consciously, do not calculate damages for pain and suffering 
by the method, set out above, of taking so many pounds per 
week and multiplying this figure by the period of incapacity. 


2. Loss of expectation of life 

This is the second element in the assessment of general 
damages. This element is present both in fatal cases, which 
will be dealt with later, and also in serious cases of multiple 
injuries, and particularly brain injuries. It is never a 
substantial amount by comparison with damages which are 
awarded for loss of amenity or for prospective future loss of 
earnings, and it is considered that the very outside figure for 
the element where the expectation of life has been grossly 
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reduced is {500 and that a figure in the region of £350 is a 
more realistic one for this element. 

The medical report, which should, of course, be obtained 
before any attempt is made to assess general damages in any 
personal injury case other than one involving very minor 
injuries, should in serious cases contain a reference to whether 
or not the expectation of life has been shortened by the 
accident. Some specialists conversant with medico-legal 
reporting will include their views on this point without 
specific request, but it is, in the writer’s opinion, advisable 
to ask for it when asking for the report itself, to avoid the 
necessity for further correspondence. 


3. Continuing or permanent disability 


The third element in assessing general damages is the award 
made for the continuing disability with which the accident has 
left the victim, and it covers, for instance, the actual loss of a 
part of the victim’s body, disfigurement, loss of amenity and 
all the various aspects which serious or permanent injury 
involve. It is impossible to give a scale for the infinite 
variations of injuries, but it has on more than one occasion 
been held that damages should relate to awards for similar 
injuries, and indeed in the recent case of Waldon v. The War 
Office [1956] 1 W.L.R. 51; ante, p. 33, it was held to be proper 
for counsel to bring to the notice of the court, in exceptional 
or serious cases, examples of awards made in respect of 
similar degrees of disablement. 


4. Prospective loss of earnings 

The last element to be considered when assessing the general 
damages which might be awarded against the defendant, if 
the plaintiff is successful in the action, is the element for 
prospective loss of earnings resulting from the accident. 


The calculation which has to be made in this respect is 
similar to the calculation of special damages, but nevertheless 
this element is definitely one of general damages as it relates 
to damages likely to be suffered in the future, and accordingly 
not calculated exactly, as are special damages. In the case 
of Shearman v. Folland [1950] 2 K.B. 43 it was held in the 
Court of Appeal that all damages which, up to the time of 
hearing, have not yet crystallized in actual disbursements 
and are still prospective, are general dainages, and this, in 
the writer’s submission, includes any prospective loss of 
earnings. 
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The calculations which now have to be made in this respect 
are complicated by the case already mentioned in this series 
of articles of British Transport Commission v. Gourley 
[1956] 2 W.L.R. 41; ante, p. 12. In this case the House of 
Lords held that income tax (including sur-tax) was a proper 
deduction in assessing the special damages which the piaintiff 
had suffered and is also a proper deduction in estimating the 
prospective future loss of earnings. 

Accordingly, the solicitor must know his client’s age and 
the likelihood of his working to the normal retiring age of 
approximately 65. 

The pre-accident average earnings have to be ascertained 
and an estimate has to be made of the likely post-accident 
earnings which his client will be able to maintain. A number 
of years’ purchase of the weekly loss appearing from the 
deduction of post-accident from pre-accident earnings must 
then be taken, varying with the age of the victim. A figure 
of 15 years is approaching the top limit for this element, and 
in the case of a man aged 50 or 55 a figure substantially less, 
perhaps of 7 or 5 years, may be taken. 

From the figure thus obtained a percentage must be 
deducted to make allowance for the normal hazards of life 
and for the fact that the victim is obtaining his prospective 
loss of earnings in a capital sum at the present time, instead 
of in small weekly amounts over the course of his working 
life, and a deduction of perhaps 20 per cent. to 25 per cent. is 
not unreasonable. 

The question of how the incidence of tax is to be estimated 
upon the resulting figure is the next problem, and it is 
suggested that a rough and ready method of calculating the 
appropriate deduction (which will work in most cases where 
income tax only is paid) is to take the client’s pre-accident 
average weekly earnings and from the P.A.Y.E. tax tables 
and his P.A.Y.E. code number to work out the weekly amount 
of tax which he paid before his accident. After an estimate 
has been made of the figure at which he can hope to maintain 
his post-accident earnings, a similar calculation should then 
be made, using the same P.A.Y.E. code number. This will 
give a figure for income tax less than the pre-accident figure 
for it. The difference between the two figures represents the 
amount by which the weekly loss of earnings should be 
reduced. The calculations indicated earlier should then be 
carried out upon the basis of the weekly loss of earnings 
reduced by the amount of tax which will not be paid because 
of the reduction in’earnings. J.G.F. 





The Honourable EweEN Epwarp SAMUEL Montacu, C.B.E., 
Q.C., has been appointed chairman of the Court of Quarter 
Sessions for the County of Middlesex. 


Mr. A. F. M. BERKELEY has been appointed junior counsel 
in Chancery matters (including foreshore cases, but excluding 
conveyancing) to the Ministry of Agriculture, Fisheries and Food, 
the Commissioners of Crown Lands and the Forestry Com- 
missioners, in succession to the late Mr. W. F. Waite. 


Mr. J. R. Lairp, T.D., F.R.1.C.S., F.A.1., and Mr. Joun A. F. 
Watson, J.P., a past-President of the Royal Institution of 
Chartered Surveyors, have been appointed members of the 
Lands Tribunal. Mr. Laird will take up his appointment on 
Ist November, and Mr. Watson on Ist January, 1957. 


Mr. John J. H. Clayton, solicitor, of Birmingham, was married 
on 6th October to Miss Jane Ann Nock, of Solihull. 


Mr. Edward John Curran, solicitor, of Stafford, was married 
on 6th October to Miss Elspeth Bostock, of Stafford. 


Sir Seymour Karminski, of the Probate, Divorce and Admiralty 
Division, who was the chief guest at the annual dinner of the 
Bradford City Justices in the Victoria Hotel, Bradford, on 
6th October, said that the system of “‘ fines on the spot ’’ would 
not work in this country. In France recently such a system had 
been introduced for road offences, but he hoped that we should 
never tolerate it in Britain. He said that there was and always 
would be a strong demand for an independent Bench and an 
equally independent legal profession in both branches Touching 
on the question of politics, he said: ‘‘ Judges are wholly divorced 
from politics. We cannot even stop prosecutions against 
eminent discus throwers. We cannot even have a meal in the 
House of Commons if invited. We may only be removed by 
the Sovereign on Address from both Houses.’’ Other speakers 
included the Lord Mayor of Bradford (Alderman H. R. Walker) ; 
Mr. Maurice Fisher, chairman of the Juvenile Court ; Mr. George 
R. Carter, chairman of the justices; Mr. J. H. Shaw, a magistrate; 
Mr. Thomas Helliwell, another magistrate ; Mr. George S. Waller, 
Q.C. (Recorder of Bradford), and Mr. John Ruscoe (Bradford 
City Treasurer). Among the guests were Lady Karminski, the 
Lady Mayoress (Mrs. Walker), Mrs. Ruscoe, Mr. H. S. Price 
(chief constable of Bradford), Mr. W. H. Leathem (town clerk), 
Mr. P. Denny (clerk of the peace), Mr. and Mrs. G. Holdsworth. 
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OBTAINING CREDIT BY FRAUD 


Ir is a misdemeanour under the Debtors Act, 1869, s. 13, for 
any person if in incurring any debt or liability he obtains 
credit under false pretences or by means of any other fraud. 
There are three elements necessary to constitute this offence, 
as explained by Russell, L.C.J., in R. v. Jones (1898), 
14 T.L.R. 79: there must be the incurring of debt or liability, 
there must be an obtaining of credit and there must be fraud. 
The conjunction of these three makes the offence. Commenting 
on the third ingredient in R. v. Muirhead (1908), 25 T.L.R. 
88; 53 Sor. J. 164, Walton, J., said: ‘‘ Goods may be 
obtained by false pretences without any intention to defraud, 
as, for instance, where a man makes a bet with a friend that 
he will obtain a diamond ring from a jeweller without payment, 
and obtains it on the statement that he is a duke, immediately 
restoring the ring when he has won his bet.’”’ Phillimore, J., 
said that that was the only case that occurred to him where 
a man obtains property by false pretences without any 
intention to defraud—in the case of a practical joke. 
R. v. Jones was the type of case more generally met with 
in the criminal courts, that of obtaining a meal in a restaurant 
without the intention of paying for it. The other prevalent 
type of case is that of the person who obtains food and lodging 
without the means of paying the debt incurred (see R. v. 
Edwards (1898), 42 Sor. J. 472). The charge preferred 
there is that of obtaining credit by means of fraud, no false 
pretence being alleged simply by virtue of the fact that 
there has been none, even by the conduct of the culprit 
concerned. He has simply ordered a meal or whatever it is 
without any false representation on his part. The fraud, 
of course, consists in the fact that the culprit when having 
the meal had no means or intention to pay for it. Obtaining 
credit means obtaining something on a promise to do some- 
thing in the future, and in R. v. Carpenter (1911), 76 J.P. 158, 
it was held that obtaining a loan is obtaining credit within 
the section; Channell, J., explained the difference between 
the offences of (a) obtaining money by false pretences, 
(b) obtaining credit by false pretences and (c) obtaining 
credit by fraud other than false pretences. In each of 
them, he said, it is necessary that there should be the intent 
to defraud. In that particular case, as the prisoner got 
money on loan, he, of course, got credit; but it does not 
prevent a charge being established of obtaining the money 
by false pretences. It is no answer to the charge of false 
pretences to say that he obtained the money on loan, that it 
was borrowed and was to be repaid; but what is necessary 
to establish the offence of obtaining either the money or the 
credit by false pretences is that there must be a mis- 
statement of an existing fact, either to state that a fact 
exists which does not exist or to state that a fact does not exist 
which does exist, as distinguished from mere promise or 
statements about the future, although he may have intended 
to repay the money if he could, and although he may have 
honestly believed, and even had good reason to believe, 
that he would be able to repay it . it is the fraud in the 
mode of getting the money, because you may by fraud get 
hold of money even if you mean to repay it, and thoroughly 
believe that you can repay it. The man is still being defrauded. 

In R. v. Bryant (1899), 63 J.P. 376, at the Central Criminal 
Court the Common Serjeant directed that it must be shown 
that the debtor obtained credit to be given to himself; it is 
not sufficient to show that he obtained credit to be given 
to someone else. Stable, J., similarly directed in R. v. Hamer 
(1954) Crim. L.R. 209, 


One offence 

In R. v. Benson (1908), 24 T.L.R. 557; 52 Sor. J. 516, 
it was held that the section creates two distinct offences, 
namely, obtaining credit (1) under false pretences, and (2) by 
means of other fraud. This case was an appeal where at 
the quarter sessions an indictment had been amended from 
“false pretences’ to “ by means of any other fraud.’’ The 
Court for Crown Cases Reserved found there was no power 
to amend by substituting one offence for the other and the 
conviction was quashed. Alverstone, L.C.J., said: ‘‘ The 
offence of obtaining credit by means of any other fraud has 
been regarded and treated as constituting an offence different 
from that of obtaining credit under false pretences. R. v. 
Jones, supra, shows clearly that they are two different offences. 
There is both practice and authority to show that the two 
distinct offences were indicated.’ However, in R. v. Perry 
(1945), 62 T.L.R. 98; 90 Sor. J. 104, the Court of Criminal 
Appeal held that an indictment charging the obtaining of 
credit under false pretences or by means of other fraud is 
not bad for duplicity. No reference to the earlier cases can 
be found in the short judgment of Stable, J., who said that 
sach of the counts alleging offences under the Debtors Act 
alleged one offence and one offence alone and the matter was 
precisely covered by r. 5 (1) of the Rules under the Indictments 
Act, 1915. This reads: ‘‘ Where an enactment constituting 
an offence states the offence to be the doing or the omission 
to do any one of any different acts in the alternative . 
the acts, omissions ... stated in the alternative in the 
enactment, may be stated in the alternative in the count 
charging the offence.” 

The offence is not obtaining goods but obtaining credit 
(R. v. Schweller (1924), 18 Cr. App. R. 52), and the credit 
obtained must have reference to incurring a debt or liability 
not, for example, a so-called credit given for goods surrendered 
in a transaction of part exchange: R. v. Mitchell {1955} 
1 W.L.R. 1125; 99 Sor. J. 764. In this case the accused 
sold a motor cycle which he was buying on_hire-purchase 
before completing the payments, representing that it was his 
own property, and he was given credit to the second-hand value 
on obtaining another motor cycle on hire-purchase. The 
Court of Criminal Appeal affirmed that the offence of obtaining 
credit by fraud could not be committed unless a debt was 
created, and the conviction must be quashed. Lord Goddard, 
C.J., said that in such cases the man is credited with a sum 
and that is taken as if he had paid ; but to obtain credit under 
the Debtors Act there must be a creation of a debt; and 
there was no creation of a debt in that case. 


” 


Money’s worth 

In R. v. Ingram {1956} 3 W.L.R. 309; ante, p. 491, it 
was held that the obtaining of credit in incurring any debt 
or liability covers a case where credit is obtained in incurring 
any liability to pay not only money but money’s worth 
which may consist of commodities or services. The appellant 
was an electrician and the frauds alleged were that he obtained 
contracts from a number of shopkeepers for the erection or 
renovation of electric neon signs on their premises for an 
agreed price. He obtained part payment of the price in 
advance but, save for certain insignificant matters of a 
preparatory nature, he did not do the work. He was in 
financial difficulties and did not return the money which had 
been advanced to him. He admitted that he incurred a 
liability to do work but argued that when he received the 





760 {[Vol. 100) 


payments in advance he obtained no credit, for what he had 
to do in return was not to pay money in the future but to 
do work. Donovan, J., explained the statutory definition 
of “ liability ” in the Bankruptcy Acts and the Debtors Act 
on which the decision was based, and said it was erroneous 
to argue that credit can be obtained within the meaning of 
the section only if the debt or liability incurred is to pay 
money and money alone. He also referred to the necessity 
of finding fraudulent conduct and issued a warning against 
the abuse of the section in the following terms: ‘‘ The present 
case was, on the evidence, a clear case of fraud. Mere delay 
in paying a debt or doing work, however, is not a criminal 
offence, and courts who try these cases will no doubt be on 
their guard against any attempt to abuse the section by 
bringing proceedings under it where there is no real evidence 
of fraud but merely of procrastination. The court’s power 
to award costs against a prosecutor may usefully be borne in 
mind in this connection.” 

Evidence of other frauds of the same character committed 
by an accused connected in point of time with the offence 
charged is relevant and admissible as tending to negative 
accident or mistake and to show system: R. v. Wyatt (1904), 
20 T.L.R. 68. These similar transactions must be such as 
can be the subject of a criminal charge: R. v. Baird (1915), 
11 Cr. App. R. 186. 

The debt referred to in the section does not include debts 
incurred in gaming or wagering which are declared null and 
void under s. 18 of the Gaming Act, 1845, and are therefore not 
actionable: R. v. Leon (1945), 61 T.L.R. 100. This decision 
was reached by the Court of Criminal Appeal after an examina- 
tion of the Act and its purpose and the court was of opinion 
that betting transactions were not contemplated by the 
Legislature as being within the framework of the Act. 
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Framing the charge 

It is difficult to come to a definite conclusion on the wording 
of the charge to be preferred. Both Archbold’s Criminal 
Pleading and Oke’s Magisterial Formulist give a precedent by 
following the wording of the section ‘‘ Obtaining credit by false 
pretences or by means of any other fraud.” R. v. Perry, supra, 
is undoubtedly authority for this. Stone’s Justices’ Manual, 
88th ed., p. 528, states that s. 19 renders it sufficient to state 
the substance of the offence in the words of the Act without 
specifying the false pretence or fraud and quotes R. v. Pierce 
(1887), 51 J.P. 790. However, s. 19 was repealed by the 
Indictments Act, 1915, and form 12 in the Appendix to the 
Rules giving the form of indictment for false pretences 
includes particulars of the false pretences alleged. It seems 
reasonable and in fairness to an accused to include particulars 
of the fraud alleged in a charge under the Debtors Act. 
Indeed, Archbold draws attention to this at p. 1348 of the 
33rd ed. and refers back to R. v. Thomas (1931), 23 Cr. App. R. 
21, in the chapter dealing with false pretences to the effect that 
it is essential that particulars be given. Now if the offences are 
treated as distinct as stated in R. v. Benson, supra, there 
should be no difficulty in framing a charge of “ (1) obtaining 
credit by false pretences by falsely pretending, etc.,” or 
“(2) obtaining credit by fraud other than false pretences 
by, etc.” But as the offence is one only as laid down in R. v. 
Perry, supra, a charge of “ obtaining credit by false pretences 
by falsely pretending, ctc., or by means of fraud by, etc.,”’ looks 
odd to say the least and indeed gives weight to any contention 
that two separate offences are alleged, for the particulars 
will vary according to whether they are for false pretences 
or other fraud. 


j.V.R. 


ESTATE AGENTS AGAIN 


RECENTLY in Peter Long & Partners v. Burns {1956| 1 W.L.R. 
1083 ; ante, p. 619, the Court of Appeal had again to consider 
the entitlement of estate agents to commission. This time 
the problem arose from the fact that, though the agents 
procured the signature of a contract by a possible purchaser, 
the agents’ representative was guilty of misrepresentation, 
albeit innocent misrepresentation, and eventually the sale 
went off because the purchaser rescinded the contract on the 
ground of the misrepresentation. 


Now the misrepresentation was to the effect that the town 
planning scheme for that locality would only affect the 
frontage of the property to the extent of two or three feet, 
whereas in fact it would in due course require the almost 
total demolition of the property. But the misrepresentation 
was based on information provided by the vendor and so the 
agents considered that the vendor was, in effect, estopped 
from raising that on a claim by the agents for their commission. 


The court would not accept the latter argument, because 
they felt that the agents had a duty to the vendor on,such 
matters as town planning and ought to have realised that such 
statements obtained from the vendor might not be reliable. 
The result was that, since the agents had not got a binding 
contract for the vendor, they were not entitled to their 
commission, for although the contract was prima facie binding, 
since there was a right to repudiate one could not regard it 
as really binding until completion actually took place. 


Nature of agent’s contract 

Earlier this year (ante, pp. 79, 307) a learned writer put 
forward an interesting theory concerning the nature of estate 
agents’ contracts. He was concerned to show that the views 
of Denning, L.J., to the effect that commission was rarely to 
be regarded as payable except on completion, were not 
tenable in the light of the decisions, and that the proper view 
was a matter of construction in each case. In furtherance of 
this point of view he advanced the theory that the agents’ 
contract was really one with executed consideration (more 
generally called a unilateral contract) like the reward cases. 
This, the author thought, explained why agents were not 
bound to do anything if they did not want to. 

Interesting as that theory is, the present writer feels that 
it tends to create other problems, apart from the question 
whether it is the true interpretation of Luxor (Eastbourne), Ltd. 
v. Cooper {1941} A.C. 108. Powell on Agency thinks other- 
wise (at p. 279). In the true unilateral contract there is no 
contract at all until the act has been performed: e.g., in 
Carlill v. Carbolic Smoke Ball Co. [1893] 1 Q.B. 256 there was 
no contract until Mrs. Carlill had inhaled the smoke ball’s 
vapour three times a day for a fortnight. And equally if 4 
says ‘“‘I will give £100 to anyone who swims the Channel” and 
B starts to swim, A can, it seems, if he so desires, charter a 
helicopter and descend on B when he is halfway across, telling 
him the offer is cancelled. B would probably have a remedy 
for a quantum meruit. 
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But in the case of estate agents it is a little strained to say 
that there is no contract of agency until the purchaser has 
been found who has signed a binding contract to purchase, 
and stranger if it did not arise until completion. It would 
mean that the vendor is to be regarded as merely making 
an offer. What becomes of the estate agents’ duty to get the 
best price as laid down in Keppel v. Wheeler {1927} 1 K.B. 577 ? 
This surely only arises because there is a contract. 

If the present writer may express his own views he would 
say that it must not be overlooked that the contract of agency 
is primarily a contract of appointment rather than a contract 
requiring the agent to act. It is a contract conferring a 
status rather than one in which the agent promises any result. 
Indeed, an agent can be appointed otherwise than by a con- 
tract, but the need for a contract arises where he is to be 
remunerated. It follows therefore that there is nothing 
really unusual in observing that an agent, whether he be an 
estate agent or some other sort of agent, need not act if he 
does not want to earn. 

We are forced back therefore to the generally accepted 
view that the estate agent’s contract has these features—on 
the one hand he need not act, and on the other hand, if he 
does act he only gets commission if he does the act which, 
on a true construction of the contract, is the one on which it is 
payable. The fact that the vendor may take away his 
chance of earning by cancelling instructions balances the 
aspect of the case that the agent need not act. But he is 
vested with authority, until revocation, by virtue of the 
contract. He cannot claim a quantum meruit, however, if 
instructions are cancelled, as can the actor under a normal 
unilateral contract. 


Effect of vendor’s withdrawal 


It was submitted in the earlier articles that one could not 
have the situation suggested by Denning, L.J., and assented 
to by Somervell, L.J., where, once a binding contract to 
purchase has been entered into by the person introduced, 
the vendor cannot withdraw from it except at the expense 
of paying commission to the agent, notwithstanding that 
commission would only be payable on completion if the 
purchase had been completed. Incidentally, if the contract 
were binding the vendor would also be exposed to a claim for 
damages by the purchaser for breach of contract. 

Accepting the author’s correction that what a vendor is 
exposed to, in such a case, at the hands of the agent is a claim 


SOCIETIES 


SOLICITORS BENEVOLENT ASSOCIATION 

At the monthly meeting of the Board of Directors held on 
3rd October, Mr. Peter Gray Benham (London) was elected a 
director of the Solicitors’ Benevolent Association. One 
hundred and eight solicitors were admitted as members of the 
Association, bringing the total membership up to 8,129. Thirty- 
seven applications for relief were considered, and grants totalling 
£3,892 were made, £281 of which was in respect of ‘ special ”’ 
grants for holidays, clothing, etc. 

All solicitors on the Roll for England and Wales are eligible 
to apply for membership, and application forms and general 
information leaflets will be supplied on request to the Association’s 
Offices, Cliffords Inn, Fleet Street, London, E.C.4. The minimum 
annual subscription is £1 1s. 


On Sth October, at the first annual general mecting of the 
WESTMINSTER PHILATELIC Society, 2 Paper Buildings, Temple, 
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not for commission but for damages, it is believed by the 
present writer that that is what the courts are aiming at 
if they have not already achieved it, and the recent case of 
Peter Long & Partners v. Burns follows the same line of 
thought. The main argument against it, submitted by the 
author of the articles, is that it would conflict with Luxor 
v. Cooper, since it would mean that there was an implied 
undertaking not to prevent the agent from earning his com- 
But there is a distinction here which avoids that 


mission. 
conflict. It must not be overlooked that in Luxor v. Cooper 
there was no contract signed by any purchaser. The 


situation aimed at by the Luxor decision is that a vendor 
may withdraw instructions prior to contract. On the signing 
of the contract he himself is bound to complete, unless there 
is a breach by the purchaser, so withdrawal is not possible, 
and there is no need to imply a term not to prevent the agent 
earning commission. He will automatically earn it on com- 
pletion if his purchaser remains willing and able to complete, 
which can be ascertained only on completion. If you like, 
we may say that when the agent procures a contract he has a 
vested right to commission dependent on whether the pur- 
chaser in fact completes. If the vendor fails to do his part 
then he is liable in damages for preventing that vested right 
from coming to fruition. 

It may be objected that the contract between the vendor 
and the purchaser is res inter alios acta from the point of 
But this could be disposed of by other 
legal principles: either that a man cannot take advantage 
of his own wrong; or else by estoppel. The agent, by 
getting a person to sign a contract that is legally binding, 
has, prima facie, brought about the result intended by the 
contract of agency, and when the vendor withdraws he has, 
by his breach of the contract of purchase, created an estoppel 
against himself disentitling him to assert that a person 
ready, willing and able has not been introduced. There is 
nothing to create such an estoppel where the vendor has 
not entered into a binding contract, as in Luxor’s case. 

But the present writer accepts, naturally, that it is always 
a question of construction. Some indication that the right 
to commission arises usually only on completion is provided 
by the views of Lord Russell in Luxor’s case to the effect that, 
if it is payable on some earlier event, the special terms 
necessary to produce that result should be brought specifically 
to the notice of the house owner. ‘ 


view of the agent. 


L. W. . 


London, E.C.4, formed for collectors connected with the legal 
profession, the following officers were elected : president, Mr. KR. C. 
Distin ; vice-presidents, Mr. L. N. Williams, Mr. J. A. S. Toogood ; 
secretary, Mr. B. C. Fleming ; and treasurer, Mr. W. J. Hurley. 


The LiverPoot Law CLerks’ Soctrery announces the following 
syllabus for 1957: 8th January, Taking Instructions for a Will 
Mr. J. M. Gallagher, LL.M.; 15th January, Proving the Will 
and Documents Leading Thereto—Mr. G. Wentworth, LL.B. ; 
22nd January, Formation of Companies—Mr. E. G. Hardman, 
F.C.1.S.; 29th January, Legal Aid—Mr. S. J. Scott; 
5th February, Practice of the Courts—County Court—Mr. G. N. 
Booth; 12th February, High Court—Mr. A. D. Pappworth, 
B.A., LL.B., and 19th February, Chancery of Lancaster Court 
Mr. B. B. Benas, B.A., LL.M. 
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A MORTGAGOR’S LEASE 


A LEASE granted by a mortgagor in such circumstances that 
prima facie the mortgagee is not bound to recognise it may 
sometimes be rendered valid as between the. mortgagee and 
the lessee. The validating factor may, perhaps, be something 
entirely extraneous to the lease: an example may be the 
Rent, etc., Restrictions Acts, there being a suggestion in 
Dudley & District Benefit Building Society v. Emerson {1949} 
Ch. 707 that a tenant in possession under a tenancy which 
it was ultra vires the mortgagor to grant may yet have over- 
riding rights, if he is a statutory tenant, by virtue of these 
Acts as against the mortgagee. More frequently, the factor 
is some event or series of events posterior to the creation of 
the lease: an example of an attempt by a lessee to set up 
the validity of a lease which was ab initio void as against 
a mortgagee of his lessor on this ground is to be found in 
Rust v. Goodale {1956} 3 All E.R. 373. 

The facts were somewhat complicated, but for the present 
purpose they may be reduced to the following statement. 
In 1951 A entered into an agreement with the freeholder of 
certain premises for the grant to A of a lease for a term of 
years thereof. In 1953 A assigned the benefit of this agree- 
ment to B; no lease of the premises had yet been granted 
pursuantly to the agreement, nor, as will be seen, was such a 
lease granted until after certain other transactions in respect 
of the premises had been completed. The assignment just 
mentioned by A to B was for a consideration and to help 
him to discharge it B immediately thereafter mortgaged all 
his interest in the premises to A to secure a certain sum, 
part of the consideration. This mortgage was expressed to 
be by way of legal charge, but B had no legal estate in the 
premises to subject to such a charge and the mortgage 
therefore took effect as something less—perhaps as a covenant 
to create a legal mortgage if and when the mortgagor should 
acquire the legal estate. (The precise effect of this mortgage 
was not an issue in the proceedings, for, as will be seen, 
B did create a legal charge in favour of A to secure the sum 
outstanding at the time of this original mortgage between 
the parties.) 

Later in 1953, B created a further charge, also expressed 
to be by way of legal mortgage, and also operating only in 
equity, in favour of the plaintiff to secure an advance made 
by the plaintiff to B. Still later in the same year B, by an 
underlease, granted a term of years of part of the premises to 
the defendant. Both the legal charges (so called) created in 
favour of A and the plaintiff, respectively, had excluded 
the mortgagor’s statutory power of leasing, except to a very 
limited extent, and it appeared likely that the underlease 
to the defendant would not have come within the exception. 
But whether the underlease was invalid guoad A and the 
plaintiff on this ground was immaterial, since in any event 
it did not comply with the requirements of s. 99 of the Law 
of Property Act, 1925, in that a fine was taken in consideration 
of the grant thereof and the best rent was not reserved. 
The last of the series of events material to the case was the 
grant, in 1954, of a lease by the freeholder, pursuantly to 
the agreement made in 1951, direct to B. B thus became the 
owner of a legal interest in the premises for a term of years, 
and as that term of years was longer than the term comprised 
in the underlease which he had granted, or purported to 
grant, to the defendant, B was precluded from that time 
onwards from denying that, as between himself and _ his 


underlessee, the defendant, the latter had a legal estate for 
a term of years. (This was so by reason of the doctrine 
which is known as “ feeding the estoppel,” an old-established 
principle which came into prominence a few years ago in 
a run of cases on the rights of tenants under unauthorised 
tenancies against their landlords’ mortgagees, of which 
Coventry Permanent Economic Building Society v. Jones [1951 
1 All E.R. 901 contains what is, perhaps, the clearest and 
most succinct exposition of its operation.) 

Finally, B got into financial difficulties and A became 
entitled to exercise his remedies as first mortgagee. In that 
capacity he sold and assigned to the plaintiff the lease of the 
premises which had by then been granted by the freeholder, 
having previously obtained from B a legal charge charging 
the premises by way of legal mortgage to secure the amount 
secured by the first (so called) legal charge. This assignment 
was expressed to be subject to the second (so called) charge 
by way of legal mortgage to the plaintiff, but no mention 
was made therein of the underlease granted by B to the 
defendant. The plaintiff thus acquired a legal estate in the 
premises, and she thereupon sued the defendant for possession 
of the part of the premises comprised in the underlease. 

Now if A, instead of assigning the premises to the plaintiff 
in the exercise of his power of sale, had himself brought 
proceedings against the defendant for possession, he would, 
without much question, have been held to be entitled to 
possession. The defendant’s position was that of the lessee 
in Corbett v. Plowden (1884), 25 Ch. D. 678, which was 
described by Lord Selborne, L.C., in a passage cited in the 
judgment of Harman, J., in the case under review as follows : 
“ If a mortgagor left in possession grants a lease without the 
concurrence of the mortgagees . . . the lessee has a precarious 
title, inasmuch as, although the lease is good as between 
himself and the mortgagor who granted it, the paramount 
title of the mortgagees may be asserted against both of them.” 
I say “without much question”; but in fact this was 
questioned by the defendant, who contended that in some 
way A had waived his rights to object to the underlease. 
This was an argument on the facts, and of no general interest ; 
it was rejected. 


Rights of purchaser from mortgagee 


But other grounds, some very refined, were put forward 
by the defendant. It was said that a mortgagee’s right to 
treat as a trespasser a tenant of the mortgagor under a lease 
not authorised by the mortgage is a right incident only to the 
mortgage and intended to support the mortgagee’s powers, 
and that after a mortgagee sells or forecloses this right is gone. 
No authority was cited to support this proposition, and 
Harman, J., refused to accept it: the position is that the 
purchaser steps into the shoes of the mortgagee and is no 
more bound by an unauthorised tenancy or lease than his 
vendor was. If the purchaser accepts rent from the tenant, 
this does not validate the tenancy or lease ; it merely creates 
a periodical tenancy such as normally arises when rent is 
accepted from a tenant holding in reliance on a void lease. 
Nor is it necessary, in these circumstances, for the mortgagee 
who sells to make an express assignment of his rights against 
the unauthorised tenant to his purchaser for the latter to be 
able to assert them directly against the tenant. This was 
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the next argument put up by the defendant in this case, 
and also rejected by the learned judge. 


Claim to prior legal estate 

It is useful to have these propositions clearly laid down 
in a reported judgment, but they could not really have been 
in doubt, even without the benefit of this authority. The 
important point decided by this case was raised by the 
defendant in this way. The plaintiff's legal title rested on 
the confirmatory legal charge granted in favour of A imme- 
diately prior to the assignment (in exercise of his power of 
sale gua mortgagee) by A to the plaintiff, and up to then 
A had no legal estate. The defendant had a legal estate 
prior in time to that, and his right was therefore (it was 
argued) prior to that of the plaintiff, who claimed through A. 


Mortgagee not bound 


This argument, a highly technical one, depended in the 
last resort on the question whether the right acquired by 


Landlord and Tenant Notebook 


RATES PAID 


THE plaintiffs in Spiers & Pond, Ltd. v. Finsbury Metropolitan 
Borough Council (1956), 49 R. & L.T. 598, suddenly realised 
that they had been paying rates on part of a building not let 
to and not occupied by them. The circumstances were not of 
the kind discussed in this ‘‘ Notebook”’ on 21st July last (ante, 
p. 542), though rateability of parts of a building (the subject 
of that article) was one feature of the story. This began in 
1935, when the plaintiffs took a lease of part of a railway 
station building : a refreshment room on one floor, a restaurant 
on another. The part, described as “ refreshment rooms,” 
was rated at £500 gross, £413 net, and the landlords under- 
took to or did pay the rates. When this lease was drawing 
to its close in 1951, the parties set about negotiating a lease 
of the lower floor and cellars only, and one under which the 
lessees would pay rates. On 4th May a representative of the 
lessors, the London Passenger Transport Executive, answering 
a telephonic inquiry made by a representative of the lessees, 
said that the net rateable value of the property was £413. 
And on 21st November the new lease was granted, the term 
being ten years ; and the lessors wrote to the rating authority 
returning a demand note and telling them that thenceforth 
the plaintiffs would be responsible for rates on the “ refreshment 


rooms.” 

The rating authority were not advised of any change of 
occupation or layout; they sent a demand note to the 
plaintiffs, describing the hereditament as “ refreshment 
rooms,’’ who paid it in the belief (partly induced by the 
figure of £413) that it related to the premises which they held 
and occupied, and who treated its successors in the same way 
for a period of three years. It was in November, 1954, that 
they wrote to the rating authority saying that they had been 
misinformed by the London Transport Executive, and making 
a proposal for an alteration in the valuation list. The proposal 
was adopted, and the floor and cellars occupied by the plaintiffs 
were rated at £240 gross, £197 net. They then brought an 
action against the authority, who had, of course, collected 
from them sums of money in respect of their occupation of 
property which they had not occupied and in which they had 
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the defendant when his lessor (or more strictly underlessor) 
acquired a legal estate in the premises in 1954 was a legal 
right good against all the world, or a more limited right. 
On the authority of Iron Trades [:mployers’ Insurance 
Association, Ltd. v. Union Land & House Investors, Lid. 
1937) Ch. 313, Harman, J., held that so far as the mortgagee 
was concerned the legal right acquired gua underlessee by 
the defendant in 1954 was a limited right, not binding on 
the mortgagee, A (this is, I think, the effect of this part of 
the decision). On this footing the question whether the 
defendant’s right was prior in time to that of A was irrelevant : 
there was only one right to take into account, and no question 
of priority of legal estates arose. The result of this decision 
on this question is, therefore, that, once it is established that 
a lease or tenancy granted by a mortgagor is unauthorised 
quoad the mortgagee, and therefore one which the mortgagee 
is entitled to refuse to recognise at the time of its creation, 
no subsequent juggling with the legal estate so far as the 
mortgagor or his lessee is concerned can affect the mortgagee. 


“ABC” 


BY MISTAKE 


had no interest. The claim, so regarded, seems well founded 
but the difficulty was to find a cause of action. Three such 


causes were suggested. 


Money had and received 

It was urged that all that had to be done was to work out, by 
simple arithmetic, the proportion between what rates would 
have been paid on an assessment of £197 and what had been paid 
on an assessment of £413 and award the plaintiffs the difference. 
The fallacy was to be found in the provisions of the Local 
Government Act, 1948, ss. 40-42. Of these, s. 40 confers 
the right to propose an alteration in the current valuation 
list; s. 41 deals with procedure; and s. 42 with the effect of 
alterations made: an alteration made shall, in relation to any 
rate current at the date when notice of the proposal was served 
on the valuation officer, be deemed to have had effect as from 
the commencement of the period in respect of which the rate 
was made. There was nothing to show that the proportion 
would have been the same in the earlier periods. 

In rent control cases, rateable value may have to be 
apportioned retrospectively, in order to find out whether the 
Acts apply to a tenancy: Barrett v. Hardy Brothers (Alnwick), 
Lid. (1925| 2 K.B. 220; but there was nothing to enable the 
court to deal with the problem presented by Spiers & Pond, 
Lid. v. Finsbury, etc., in that way. Even if algebra had been 
resorted to rather than simple arithmetic, the equation would 
have been found to have too much x and y and too little 


a and 0b, 
Overpayment by mistake 

The second suggestion was that the defendant council were 
liable to return what the plaintiffs had overpaid. They do not 
seem to have got very far with this ; the difficulty again was, 
what sum had been overpaid ? It was argued that the court 
might award a ‘“‘ reasonable sum”; but no precedent could 
be found for such a course ; precedents of statements of claim 
for money overpaid all specify liquidated amounts. 
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Altered position 


It was further held that the impossibility of restoring the 
defendants to the position they would have been in entitled 
them to judgment. The dog had, as it were, consumed the 
butter which it was sought to recover from its mouth. The 
principle laid down in Skyring v. Greenwood was held to apply. 

In Skyring v. Greenwood and Cox (1825), 4 B. & C. 281, 
the widow and administratrix of an artillery officer recovered 
sums sought to be deducted from her husband’s pay in the 
following circumstances : the defendants, official paymasters, 
had misinterpreted the terms of Board of Ordnance General 
Order providing, in 1806, for increases ; and in 1821 they had 
rendered him an account crediting him with those increases 
till 1817, when their mistake had been discovered. They had 
not passed the information on to him. 

Abbott, C.J.’s judgment in favour of the plaintiff was 
based on the facts that the defendants had failed to communi- 
cate the board’s ruling to the deceased and had suffered him 
to suppose that he was entitled to the increases. Every 
prudent man, the learned Chief Justice said, accommodates his 
mode of living to what he supposes to be his income ; it would 
be great prejudice to any man to be called upon to repay such 
sums. Bayley, J., and Holroyd, J., who concurred, did so 
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rather more prosaically ; the latter’s reasoning was simply that 
no debt was created by the mistake. 

The analogy drawn may, as far as Abbott, C.J.’s judgment 
is concerned, seem a little far-fetched. The plaintiffs in the 
case before him had not broken any duty; the defendants 
may have collected more than they were entitled to from 
these plaintiffs, but (subject to a possibility of de-rating) 
would have collected the same or much the same sums from 
the plaintiffs’ landlords ; and, apart from the fact that about 
half the money had been collected for and paid over to the 
London County Council, it is difficult to visualise the mayor 
and corporation regretting a resolution to give, say, the lamp- 
posts near Sadler’s Wells an extra coat of paint. But 
Holroyd, J.’s reasoning essentially applies the principle of 
what Denning, L.J., would now call “ equitable estoppel.” 

Those responsible for drafting valuation lists do not adopt 
a conveyancing standard when it comes to describing the 
various hereditaments ; but, if the plaintiffs in the recent 
case acted under a mistake, it could hardly be said that they 
were without the means of knowledge. This alone would 
appear to dispose of any prospect of recovery from the 
landlords : Bramston v. Robins (1826), 4 Bing. 11. 


HERE AND THERE 


DEGLAMORISATION 


BETWEEN the wars there was a great fashion in “ debunking,” 
as it was called, in pulling heroic figures off their pedestals and 
shrinking them to standard stature or, if possible (and it almost 
always was), less. There was a boom in the valet’s eye view in 
which no man (they say) is a hero. This process of apotheosis 
in reverse Lytton Strachey managed like a literary master. 
Others were crude. But all were at the same work. Since the 
last war there has set in a far more general process of what one 
may call ‘‘ deglamorisation.”” The popularisation of Freud 
(or what cleverish people take to be Freud), the Marxist 
materialist interpretation of history (which the English have 
enthusiastically assimilated without realising it) and the rise of 
science to the altar as twentieth-century Sacred Cow worshipped 
and feared under the ultimate sanction of nuclear fission and 
extinction for all, have left people thoroughly disenchanted 
with all the symbols of authority that formerly gave them a 
sense of moral security, long before social security was thought 
of. Parliament, the Courts of Justice, the healing professions, 
the Brigade of Guards, the schools and universities are no 
longer regarded with that sense of wonder and awe which the 
precarious miracle of all human achievements should arouse 
in anyone who allows his mind to glance for a moment at the 
bottomless abyss over which they are built. But instead the 
current popular attitude is that all you need to make the 
world go round is enough specialist technicians in any 
department, law, government, medicine and the rest. 


RIVAL ATTRACTIONS 


It is now somewhat old-fashioned to regard the lawyers as the 
trustees of the liberties and rights of the individual citizen. 
The whole apparatus of justice is rather regarded as a 
piece of inordinately expensive conciliation machinery. What 
wonder that there has been a devaluation in the glamour of 
wig and gown ? But since human beings are apparently built 
so that they must look up, not down like the four-footed 


beasts, modern man still hopefully and irrationally looks for 
the glamour which can illuminate his life and finds it, according 
to nationality and temperament, in the late Eva Peron or in 
Diana Dors or in Mrs. A. Miller (as she now is). By an odd 
chance, the old-style glamour and the new-style glamour met 
last week in the House of Lords. Leading counsel, standing at 
the Bar of the House with his back to the door and his face to 
the Lord Chancellor and four learned Law Lords set against 
the gorgeous background of that place—gules and gold and 
intricate carving and jewelled glass—was addressing their 
lordships on the convolutions of the Docks Regulations. 
Suddenly he became aware of a stir and a rustle, as of spring, 
behind him and a discreet but palpable shifting of the attention 
of those present. What had happened was that all the little 
Miss Worlds from the impending beauty contest had come in 
at once for a few minutes’ contemplation of British juris- 
prudence at its highest. In all but the best disciplined minds 
the Docks Regulations were immediately forgotten. One only 
wished that one of the Lords would move that the contest 
should be held forthwith, seen and determined on the floor of 
the House. The new glamour would have been called in to 
reinforce the fading glory of the old. (My own vote, I think, 
would have gone to the ladies whom I took to be Miss Japan, 
Miss France and Miss Ireland.) 


BACK TO VITALITY 


THE deglamorisation of the law has, of course, been power- 
fully assisted by those most anxious to exploit its glamour. A 
commercial artist’s idea of a judicial face announces that 
“ good judges ”’ prefer this or that tobacco. A stagey figure in 
a barrister’s robes ‘‘ advocates” somebody's detergent. 
Cooked-up trials on the “ telly ’’ so bemuse the poor looker-in 
that the real trials of which he becomes dimly aware in picture 
paper summaries have neither more nor less actuality for him, 
probably less. Publishers’ “ pot boilers ’’ presenting collections 
of court cases, well worn in constant re-telling or curiously 
obscure, almost as a matter of course reduce human tragedy to 
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the uniform level of a dreary routine flippancy. A protracted 
course of that sort of treatment is enough to deaden the 
human mind to reality and one only has to keep an eye on the 
papers to see the progressive loss of public interest in the 
personalities of the law. Even the gossip columns hardly ever 
mention them now unless they happen to have beautiful 
party-going daughters. The trouble is that the lawyers have 
too readily accepted the modest réle of mere legal technicians, 
a dreary status. They are simultaneously neither serious 
enough nor frivolous enough (and pray do not confuse 
seriousness with solemnity or pomposity). On the one hand, 


TALKING 


October, 1956 
THURSDAY, 4TH 

“Tf a solicitor is injured, his clients may be much 
prejudiced by his absence from his work, but they have no 
claim for damages on that account ’’—jfer Denning, L.J. 
(italics supplied), in Inland Revenue Commissioners v. Hambrook 
1956) 3 W.L.R., at p. 646. 

Admittedly we had never given the problem much thought ; 
and perhaps if we had, we should have been compelled to the 
conclusion that few of our clients would have taken our 
absence so much to heart. But now that we have done so, 
we must regret that this is no more than a visionary gleam 
from the Court of Appeal. We should imagine that for a 
solicitor, swathed in bandages and just ‘‘ coming to,’ the 
intelligence that his clients were all busy issuing writs against 
the other driver would be a tonic. Also good for the practice. 
Professional convalescence will be the worse for this 
discouragement. Or will it? Evaluation of our services on 
the basis of per quod servitium amisit might have produced 
some rude shocks when the figures emerged. Perhaps, after 
all, things are more restful for professional patients as 
they are. 


FRIDAY, STH 

The Hambrook appeal was decided at the very end of last 
term and is doubtless now being studied in many offices and 
chambers. Some of us, accustomed as we have been for 
many years past to put in routine claims for loss of services of 
employees of limited companies and firms, must revise our 
notions. In the course of his judgment, Denning, L.J., said 
that this type of action “should be confined to-day (as it 
was in the eighteenth century) to the realm of domestic 
relations where a member of the master’s household is injured : 
for that is the only realm to which it can in reason (sic) be 
applied. It does not lie, therefore, at the instance of govern- 
ments, limited companies, or other employers who keep no 
household” (same report, at p. 651). (With the utmost 
respect, what is the rational basis of this distinction between 
household and other servants? It would seem from the 
judgments delivered in the Court of Appeal to have much 
history but little reason behind it.) 

Those who like to read the Law Reports for the good 
things they contain—for entertainment, in brief, rather than 
instruction, but why not for both ?—should not miss Lord 
Justice Denning’s review of this type of action down the ages. 
Evidently there was a time when a certain type of officiousness 
was deeply deplored and firmly suppressed. Thus, when the 


lord of the manor put a villein in the stocks he had an action 
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they do not impose on the public mind that sense of holding 
the balance of life and death, freedom and captivity, stability 
or ruin, which is the essence of their function as judges, 
counsel or solicitors. On the other hand, they do not give that 
impression of varied vitality which at one time marked the 
personality of the lawyer, whose business, after all, is the whole 
of human life in all its aspects. There should be more drinking, 
more racegoing and perhaps a Lord Chancellor might one 
year ask the little Miss Worlds to the Lord Chancellor’s 
breakfast. 
RICHARD Roe. 


“SHOP” 


per quod, etc., against the officious friend who let the villein 
out ; and so also, when the abbot put a friar into solitary 
confinement in a cell, he had a similar remedy against the 
rescuer (?bid., p. 647). 


WEDNESDAY, 1LOTH 

Another consequence of the credit squeeze? One of our 
clients is all but advised in the matter of his purchase of 
“ Loan Oak.” 


WEEKEND REFLECTIONS 

I see that five out of six members of The Law Society are 
said to read the Law Society’s Gazette within a day or two of 
its arrival; five out of six, that is, of members replying to 
the questionnaire, which may not be quite the same thing. 
At all events, some members will doubtless by now have read 
that amusing (and also instructive) contribution on the 
technique of ‘‘ completions,” which appeared at p. 417 of 
the September issue over the initials ‘‘ B. S. S.” 


Of ‘‘ undertakings ”’ the author observes that “ it is possible 
to envisage a completion in which nothing changes hands at 
all except undertakings, and the next stage in this process 
of evolution will undoubtedly be The Undertaking To Give 
An Undertaking.’”’ These are by no means fanciful suggestions. 
Not so long ago I was asked to complete the sale of a factory 
on the basis of the first of his two propositions, neither more 
nor less. The object of the exercise, if I remember rightly, 
was to give the purchasers time to look around for a sub- 
purchaser and to relieve them of the stamp duty on an 
intermediate conveyance. As for the undertaking to give 
an undertaking, I have seen this abomination more than 
once, as I am sure have other practitioners. 


Most cordially of all do I welcome the author’s aphorism 
(‘‘ Undertakings look upon that as done which ought to have 
been done ”’) and his trenchant comments on The Undertaking 
To Have A Deed Executed By One’s Client. 

Before I dismount again from this old and favourite hobby- 
horse, may I mention the last undertaking that has been put 
before me? An innocent-looking letter apprising the pur- 
chaser’s solicitors that an undertaking of previous date 
relating to Sched. A tax “is hereby extended to cover 
Sched. D tax.’’ This proposition is either referable to 
£10 16s. 11d. tax deducted from the ground rent or to my 
clients’ Sched. D tax at large, which runs into several 
millions! As B.S. S. says, ‘‘ However appalling the omission, 
an undertaking will put it right.” So also, it seems, however 
trifling the omission the undertaking may be appalling. 

“ Escrow.” 
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REVIEWS 


Saturday, October 20, 1956 

Miscellany-at-Law. A Diversion for Lawyers and Others. 
By R. E. Mzcarry. 1955. London: Stevens & Sons, Ltd. 
fi Ss, net. 


A book from the pen of this author needs no recommendation 
to the legal world, but one must not neglect to give it its due. 
It is an ordered collection of curiosities of the law reports 
compiled with an almost fantastic thoroughness and erudition. 
It is this very completeness which involves the book in its only 
defect. In handling a mass of detail with the highest degree of 
completeness one is forced to make some sacrifice in point of 
readability. For instance, when one has smiled at the citations, 
The King v. Forty-nine Casks of Brandy and The King v. Two 
Casks of Tallow, the piling up of sixteen more similar examples 
from English and American reports adds nothing to one’s amuse- 
ment and may even cause one’s attention to flag. But, accepting 
that the author was not prepared to sacrifice anything of his main 
object to instruct, collate and to put on record, he has succeeded 
in combining with it an enormous amount of wit and happy 
writing. This is a book into which one can dip at any point 
in the certainty of finding something excellent. It is a storehouse 
and one should not seek to devour its contents at a sitting. One 
tentative query, not aspiring to be a correction. This reviewer 
had always understood that the anecdote from the Law Quarterly, 
cited at pp. 49-50, belonged, not to the House of Lords, but to 
the Divisional Court in Lord Hewart’s time. 


Tax Problems of the Family Company. By MILTon Grunpy, 
M.A., Barrister-at-Law. With a Foreword by JOHN FosTER, 
Q.C., M.P. 1956. London: Sweet & Maxwell, Ltd. 17s. 6d. 
net. 

This book is designed to expound as clearly and as shortly 
as possible the advantages and pitfalls—the pros and the cons— 
of embarking a family business on the sea of incorporation. It 
is well that such a book should exist because far too many people 
seem to think that ‘“‘ forming a company”’ is always a good 
thing and will always minimise taxation, whilst in truth it is 
sometimes the last thing that should be done. 

In deciding whether and when to form such a company and in 
deciding the policy to be adopted on forming and in managing 
it one must bave constantly in mind the interactign of four 
principal taxes—income tax, sur-tax, profits tax and estate duty 
—and all of them provide difficulties. Part I—the first seventy- 
two pages—is a brief résumé of the effects of those taxes upon 
the matters under discussion : it is a difficult task to keep such 
an account brief, clear and accurate all at once, and the author 
succeeds admirably whilst very properly warning the reader that 
the book is a guide and not a treatise. Part II is the practical 
application of Pt. I and offers advice on the matters to be borne 
in mind when forming the company and in running the company, 
and also upon the various provisions that may be made for 
retirement. 

This book contains nothing very much that is new to those 
whose daily work lies in this field, but it contains a vast deal of 
useful and excellently presented information for those who know 
themselves to be unfamiliar with it—and for those who wrongly 
think they are familiar with it. It can be recommended in 
particular to the practitioner who feels out of his depth when a 
client wishes to discuss such matters with him: the contents 
of this book would enable him to give sound preliminary advice 
before having the final scheme approved by an expert. 


Report of the Special Committee on the Federal Loyalty- 
Security Program of The Association of the Bar of the 
City of New York. 1956. New York: Dodd, Mead & Co. 
The drive to make the governmental machine in the United 

States proof against Communist infiltration has placed upon 

American lawyers burdens which are unprecedented, at least 

in times of peace. Quite apart from questions of popularity, 

which should be irrelevant to the issue, it is a matter of difficulty 
to draw the line between the legitimate interests of the nation 
on the one hand and the right of the individual to personal 
freedom. The committee whose report is contained in this book 
have done their work not only with care but with an objectivity 
which should do much to offset the idea which we in this country 
have about the way in which this subject is viewed in the United 
States, 


One of the chief points made by the committee is that the 
security check should be concentrated at the points where it 
really matters instead of being dispersed over 6,000,000 people, 
most of whom are in “‘ non-sensitive ”’ positions. The committee 
do not confine their observations to matters of procedure and the 
protection of the subject, but expose the whole system to a 
critical analysis from which it should benefit. 

The report in its breadth is unlike anything produced from 
similar sources in this country. While the security drive has not 
attained the same dimensions here as in the United States, recent 
events have shown that there is always a possibility of some action 
being taken. At some time in the future this report might well 
constitute a useful precedent for the English legal profession to 
follow. 


The Stock Exchange Official Year Book, 1956. Vol. II. 
Editor-in-chief : Sir HEWITT SKINNER, Bt. London : Thomas 
Skinner & Co. (Publishers), Ltd. {£8 5s. net (two vols.). 
Volume II of the Stock Exchange Official Year Book is devoted 

to the commercial and industrial and mining sections of stocks 

and shares quoted on the London and associated stock exchanges. 

The volume also contains the combined index to both volumes, as 

well as the classified list of quoted commercial companies under 

their various trade headings. 


Editor- 
Thomas 


Register of Defunct and Other Companies, 1956. 
in-chief: Sir Hewitt SKINNER, Bt. London: 
Skinner & Co. (Publishers), Ltd. £1 10s. net. 

The Register of Defunct and Other Companies contains notices 
of some 22,000 companies removed from the Stock Exchange 
Official Year Book. Further details which have become available 
during the past year of payments made to former holders of 
securities in the nationalised industries are included. 


A Parliamentary Dictionary. By L. A. Aprauam, C.B., 
C.B.E., B.A., of the Inner Temple, Barrister-at-Law, and 


S. C. Hawrrey, B.A. With a Foreword by Sir Epwarp 
FELLOWES, K.C.B., C.M.G., M.C., Clerk of the House of 
Commons. 1956. London: Butterworth & Co. (Publishers), 
Ltd. {1 1s. net. 


It is odd how many people are fascinated by the procedure of 
Parliament and how many misconceptions they labour under. 
This is an admirable book, written by the Principal Clerk of 
Committees and a Senior Clerk in the Journal Office in the House 
of Commons, which should be an enormous help to those who 
are in close contact with Parliamentary activities as well as to 
those who are merely amateurs of politics. As the title implies, 
the subjects are arranged alphabetically and the definitions and 
explanations are as concise as their nature warrants. Lest there 
be any misconception about the word “ dictionary ”’ we should 
make it clear that some of the entries, notably ‘ Bill, Public ” 
and ‘ Petition’”’ are worthy more of an encyclopedia than a 
dictionary. 


’ 


Count Your Blessings. By Sir BruNEL Conen, K.B.E. 

1956. London: William Heinemann, Ltd. 15s. net. 

This is a modest and readable account of a life spent under 
grave handicaps. As a captain, Sir Brunel (he was knighted in 
1943) was wounded in 1917 and both his legs were amputated. 
The amount of public service which he has been able to render 
since then would have been a credit to any man in possession 
of all his limbs. Sir Brunel’s literary style is clipped and some- 
what reminiscent of that of Earl Attlee. We recommend this 
book to anyone who feels that he is hard done by. 


In Limine : An Address on Advocacy to the Christ Church 
Law Club. By A. W.Cocksurn,Q.C. 1956. Southampton: 
Faculty of Law of the University of Southampton. 

This is a reprint—or a regestetner, if we may adopt the elegant 
phrase of the publishers—of an address delivered to the Christ 
Church Law Club in 1952. Advocacy is normally a matter of 
trial and error—unhappily the errors are those of the advocate 
and the trial is that of his client. No one has yet devised a way 
of teaching it but a large number of men and women have 
succeeded in learning it. Already there are several good books 
and this is a worthy addition to the collection. In addition to a 
fund of good advice it contains some good anecdotes which were 
new to us. 
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Council of Law Reporting, 


Where possible, the appropriate page reference is given at the 


Court of Appeal 


CHARITY: CY-PRES APPLICATION _OF FUNDS: 
CLAIMANT APPEARING AFTER SCHEME DIRECTED : 
VARIATION OF ORDER 
In re Songest, deceased ; Mayger and Another v. Forces’ 
Help Society and Lord Roberts’ Workshops and Others 
Lord Evershed, M.R., Jenkins and Hodson, L.JJ. 
27th July, 1956 

Application by the Attorney-General. 

On 15th June, 1956, the Court of Appeal decided (see In re 
Songest, deceased [1956] 1 W.L.R. 897 ; ante, p. 528) that a bequest 
of residue ‘‘ upon trust for the Disabled Soldiers, Sailors and 
Airmens Association absolutely ’’ showed a clear intention to 
benefit charity, but that, as there was no body of that name, a 
scheme should be made, subject to the approval of the Attorney- 
General, directing equal division of the fund between two specified 
charities whose claims appeared to be equally tenable. Before 
the order was drawn up, and as a result of publicity given to the 
decision, a third claimant came forward—a charitable body 
which had not been a party to the proceedings. This charity, 
which was incorporated under the Companies Act, was called 
‘“* The Disabled Sailors’ and Soldiers’ Workshops, Bournemouth.”’ 
The name referred only to soldiers and sailors, but the memo- 
randum of association showed that it was also for the assistance 
of airmen, and the information received by the Attorney-General 
was such that had it been available to the court in the proceedings 
for the construction of the will of the testatrix there would 
apparently have been little doubt that this body was the body 
to which the testatrix had intended to refer in her will. The two 
charities who would have benefited under the order directed by 
the court were prepared to accede that payment should be made 
to the new claimant. 

Lorp EVERSHED, M.R., said that the order should be that 
payment be made by way of scheme, the Attorney-General 
not objecting, whereby the fund in question would be paid to the 
“‘ Disabled Sailors’ and Soldiers’ Workshops, Bournemouth.”’ 

Jenkins and Hopson, L.JJ., agreed. 

APPEARANCES: Denys Buckley (Treasury Solicitor); Nigel 
Warren (Charles Russell & Co.) ; Ian Campbell (Cunliffe & Airy, 
for Shenton, Pain & Brown, Winchester); George M. Parbury 
(Gordon Gardiner, Carpenter & Co., for John R. C. Miller, 
Portsmouth) ; Albert C. Sparrow (Robbins, Olivey & Lake). 

{Reported by Miss E. DanGrerrigcp, Barrister-at-Law) [1 W.L.R. 1311 


Queen’s Bench Division 


CRIMINAL LAW: INSANITY: McNAGHTEN RULES: 
TEMPORARY LAPSE OF CONSCIOUSNESS DUE TO 
ARTERIOSCLEROSIS: WHETHER A DEFECT OF 
REASON 
R. v. Kemp 
Devlin, J. 27th June, 1956 

Trial on indictment. 

The accused was charged on indictment with causing grievous 
bodily harm to his wife with intent thereby feloniously to murder 
her. For the purpose of the judgment on the legal submissions 
the following facts were assumed where they were not admitted: 
The accused was an elderly man of excellent character who 
lived with his wife, to whom he was devoted. One night he 
made an entirely motiveless and irrational attack upon his wife, 
striking her with a hammer with such violence as to cause a 
grievous wound. The accused suffered from a physical disease, 
namely, arteriosclerosis or hardening of the arteries, which had 
not then reached a stage at which he displayed any general sign 
of mental trouble. Apart from a depression, not an irrational 
depression, produced by his poor state of health, there were no 
signs at all of mental trouble. It was a well-recognised conse- 
quence of arteriosclerosis that it might lead to a congestion of 
the blood in the brain due to a sudden rise of blood pressure. As 


a result of such a congestion the accused suffered a temporary 
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lapse of consciousness, so that he was not conscious that he 
picked up the hammer or that he was striking his wife with it. 
In that mental condition he was not responsible for his actions. 
It was agreed that arteriosclerosis could in time produce a 
degeneration of the brain cells by interfering with their blood 
supply. In the case of the accused the disease had not progressed 
so far and it was merely a transient upset of the blood to the 
brain that caused the temporary state of unconsciousness in 
which the attack was made. In these circumstances it became 
necessary to determine whether the accused was suffering from 
a “‘disease of the mind” within the meaning of the rules laid 
down by the judges in M’Naghten’s case (1843), 10 Cl. & Fin. 
200, so as to be subject to the provisions of s. 2 (1) of the Trial 
of Lunatics Act, 1883. 

Devin, J., giving judgment on the legal submissions, said 
that the medical evidence, though conflicting on some matters, 
was unanimous on the point that the accused was unconscious 
of what he was doing when he struck his wife. The whole 
question was what was meant by “‘ disease of the mind ”’ in the 
McNaghten rules. At common law, a man not responsible for 
his actions would be entitled to acquittal, but the Trial of 
Lunatics Act, 1883, had introduced the qualified form of acquittal 
in the verdict of ‘‘ Guilty but insane.’’ That Act was concerned 
with responsibility rather than with any definition of insanity, 
and the tests of responsibility were those of the McNaghten 
rules, under which to establish a defence it must be established 
that the accused ‘‘ was labouring under such a defect of reason, 
from disease of the mind, as not to know the nature and quality 
of the act he was doing, or, if he did know it, that he did not know 
he was doing what was wrong.”’ It was conceded that everything 
in that definition applied except for ‘‘ disease of the mind.” 
There had been a conflict of medical evidence, and there was no 
general medical opinion on what was or was not to be called a 
disease of the mind. Some mental diseases had an organic 
cause, such as arteriosclerosis; others were purely functional, 
and could be traced to no such cause. Such a distinction was 
irrelevant for the purposes of the law, which was concerned not 
with the origin of the disease but the mental condition which 
brought about the act. The condition of the brain was irrelevant, 
and so was the question whether the disease was curable or not. 
The law was concerned not with the brain but with the mind, 
i.e., the mental faculties of reasoning and understanding. The 
defect of reasoning was the thing to be looked to. The words 
‘‘ disease of the mind ”’ were not to be construed as if put in to 
distinguish between disease of mental or physical origin, but as 
put in to limit the effect of the words ‘‘ defect of reason.’ If 
there was a defect of reason, if it had been caused by a disease 
affecting the mind, then there was insanity under the rules. 
The evidence showed that arteriosclerosis could cause a temporary 
or permanent defect of reasoning within the meaning of the 
rules, and the jury would be directed to find that there was a 
defect of the mind. Verdict: Guilty but insane. 

APPEARANCES: A. M. Lee (Director of Public Prosecutions) ; 
N. Skelhorn, Q.C., and K. Bain (Farnfield & Nicholls, Warminster). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] (3 W.L.R. 724 


SALE OF GOODS: SECOND-HAND CAR HIRE- 
PURCHASED FROM FINANCE COMPANY: DEALER’S 
LIABILITY ON EXPRESS WARRANTY OF CONDITION 
TO BUYER 
Andrews v. Hopkinson 
McNair, J. 30th July, 1956 

Action. 

The plaintiff, being minded to buy a car, visited the premises of 
a dealer in second-hand cars and was shown by the sales manager a 
1934 saloon car which had been on the premises for about a week. 
The manager said : ‘‘ It’s a good little bus. I would stake my life 
on it. You will have no trouble with it.’”” The price was agreed 
and it was arranged that the plaintiff should pay a deposit and 
that the balance should be payable on hire-purchase terms. On 
the following day an agreement was signed to sell the car to 4 
finance company and a hire-purchase agreement was executed in 
the usual form between the finance company and the plaintiff. The 
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defendant had no reason to anticipate that the plaintiff would 
have the car examined by a competent mechanic before taking it on 
the road or would himself examine it. A week after the transac- 
tion the plaintiff was injured when his car came into collision with 
a lorry owing to failure of the drag-link joint of the steering, which 
was not safe or fit for use on the highway. The defective joint 
was of long standing, and its defective condition, though probably 
not discoverable by an ordinary owner-driver, should have been 
simply discovered by any competent mechanic, and a motor 
dealer should have appreciated that in such a car this joint was 
one of the most likely places to find excessive and dangerous wear. 
The plaintiff brought an action for damages for breach of warranty 
and negligence. 

McNair, J., said that he was satisfied (1) that the defective 
condition of the drag-link joint was the cause of the accident ; 
(2) that such condition was of long standing; (3) that when 
delivered the car was unsafe and unfit for use; (4) that the 
defective condition could easily have been discovered by any 
competent mechanic; (5) that any motor dealer ought to 
appreciate that the defect in question was most likely to be 
present in an old car; (6) that the defendant had no reason to 
anticipate that the plaintiff would have the car professionally 
examined before taking it on the road. The plaintiff's claim 
was on three grounds: (1) a warranty that the car was safe 
and fit to use; that he acted on that warranty, and suffered 
damage from its breach; (2) that the damage was due to the 
negligence of the defendant, who should have known that the 
car was defective but failed to remedy the defect or to warn the 
plaintiff of it; (3) that there had been an implied warranty 
similar to that provided by s. 14 (1) of the Sale of Goods Act, 
1893. As to breach of express warranty, the relationship of the 
parties was not that of seller and buyer, as the hire-purchase 
agreement was a reality (Drury v. Victor Buckland, Ltd. {1941 
1 All E.R. 269), On the principle laid down long ago by 
Lord Holt, if the transaction between the parties had been in 
law a sale, the words used amounted to a warranty that the car 
was in good condition for use on the highway, and the plaintiff 
acted on that in entering into the hire-purchase agreement. 
On those findings, according to Brown v. Sheen and Richmond 
Cav Sales, Ltd. |1950) 1 All E.R. 1102 and Shanklin Pier, Ltd. 
v. Detel Products, Ltd. {1951] 2 K.B. 854, there was a warranty 
enforceable by the plaintiff against the defendant. As_ to 
damages, the plaintiff was entitled not merely to the difference 
in value between the car as warranted and as sold, but to the 
whole of the naturally resulting damage including personal 
injury. That was sufficient to dispose of the case, but on the 
question of negligence, having regard to the reasoning of Tucker, J., 
in Herschtal v. Stewart & Ardern, Lid. {1940} 1 K.B. 155, it 
should be held that the defendant was liable in negligence also. 
There was no reason to examine exhaustively the question of 
implied warranty under the Sale of Goods Act, but there was 
much to be said for the plaintiff’s contentions. Judgment for the 
plaintiff. 

\PPEARANCES: W. H. Greenwood (I. Stanley Pennington, 
Doncaster); J. BF. S. Cobb (J. W. Fenoughty, Dunn & Co., 


Rotherham). 
[3 W.L.R. 732 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law 


Court of Criminal Appeal 


CRIMINAL LAW: CONSPIRACY IN ENGLAND TO 
DEFRAUD ABROAD: FORGED DOCUMENT POSTED 
FROM ENGLAND TO GERMANY 
R. ». Owen and Another 
Lord Goddard, C.J., Ormerod and Ashworth, JJ. 
2nd October, 1956 

Appeals against convictions and sentences. 

Henry Geoffrey Owen and Patrick Sidney Ernest Seth-Smith 
were convicted on the third and fifth counts of an indictment 
containing six counts. 

The third count charged the appellants with conspiracy to 
defraud by conspiring in London and elsewhere together and 
with Austay London, Ltd., and other persons to defraud an 
export control department of the Federal Republic of Germany 
(known as and referred to as Z.A.IX.) ; that was, to cause Z.A.K. 
to grant licences to export certain metals from the Republic 
of Germany by fraudulently representing to Z.A.K. that the said 
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metals would be supplied to and consumed by Irish manu- 
facturers, well knowing that such metals were in fact to be 
exported to Czechoslovakia, Poland, Rumania and the U.S.S.R. 
The fifth count charged the appellants and another with a 
conspiracy to utter forged documents by conspiring in London 
and elsewhere together and with Austay London, Ltd., and with 
other persons to utter forged documents purporting to be end- 
user certificates, made and given by the Secretary of the Depart- 
ment of Industry and Commerce of the Republic of Ireland on 
behalf of the Minister of that Department, certifying that certain 
metals to be imported into the Republic would not be re-exported 
therefrom, knowing the same to be forged, and with intent to 
defraud. The sixth count charged the appellant Owen with 
uttering a forged document (an end-user certificate) contrary 
to s. 6 (1) of the Forgery Act, 1913, and he was also convicted on 
that count. Owen was sentenced to four years’ imprisonment 
and Seth-Smith to three years’ imprisonment. Donovan, J., 
granted a certificate of appeal on the ground that the conviction 
raised an important point of law not apparently covered by 
existing authority, namely, whether a conspiracy in England 
to effect an unlawful object abroad was indictable in England. 

Lorp Gopparp, C.J., said that the prosecution’s case on 
count 3 was that a conspiracy in England to commit a crime 
abroad was indictable in this country. <A conspiracy was 
indictable here if an agreement was made within the jurisdiction 
to do an unlawful act, or a lawful act by unlawful means, within 
the jurisdiction, whether the agreement was carried into effect 
or not. A further principle was that, apart from statutory 
provision, offences committed by British subjects out of England 
were not punishable here. The only statutory provision dealing 
with conspiracy was s. 4 of the Offences Against the Person Act, 
1861, which dealt with conspiracy in this country to murder 
any person abroad, but that section did not create a new offence ; 
it merely dealt with the sentence applicable to an existing offence, 
and there was no ground for saying that by enacting it Parliament 
intended to indicate that conspiracies to commit crimes other 
than murder abroad were not indictable. In /?. v. Kohn (18604), 
+ F. & F. 68, which was not very well reported, it seemed that 
Wilkes, J., meant to lay down (1) that an alien who scuttled a 
foreign ship abroad was not indictable here ; (2) that to conspire 
to scuttle abroad was not indictable; but that to conspire to 
scuttle, whether the ship was within or without the jurisdiction, 
was indictable, as it might be scuttled within the jurisdiction ; 
(+) that to conspire to injure persons here by doing an act abroad 
was indictable. If two Englishmen committed a burglary in 
france, they could not be indicted in England, and it would 
seem illogical to hold that, by agreeing to go to France to commit 
the offence, they were guilty of a crime against English law. 
The true rule was that a conspiracy to commit a crime abroad 
was not indictable here unless the contemplated crime was one 
for which an indictment would lie here. That did not mean 
that a conspiracy here to do an act abroad which would injure 
or defraud persons here was not indictable, but in the present 
case the plot was to be carried out abroadtand the persons 
defrauded (or probably more correctly deceived) were Germans 
in Germany. No offence was committed in Germany for which 
an indictment could lie here, and the conspiracy was not indict- 
able. It was further argued that a conspiracy to effect a civil 
wrong was indictable, and the evidence disclosed a frayd for 
which Z.A.K. could have sued here, and reliance was placed on 
R. v. Warburton (1870), L.R.1 C.C.R. 274. But that case, 
when examined, did not support the contention. If it was not 
indictable to conspire to commit a particular crime abroad, it 
could not become indictable if the crime was also a civil wrong. 
Accordingly the conviction on count 3 must be quashed. It 
followed that, to sustain count 5, there must have been an uttering 
of the forgeries in England. There was evidence that they 
were enclosed with letters dictated by Owen in envelopes des- 
patched from London. The decision in R. v. Finkelstein and 
Truscovitch (1886), 16 Cox C.C. 107, showed that that constituted 
an uttering in England within the meaning of s. 6 (2) of the 
Forgery Act, 1913. The count was accordingly sustainable, 
as was count 6, which concerned Owen alone. The sentences 
would be reduced to two years in the case of Owen and cightcen 
months in the case of Seth-Smith. Appeals allowed in part. 
Sentences varied. 

APPEARANCES: Neil Lawson, Q.C., and S. Shaw 
and Co.); A. Karmel, O.C., and M. Mann (Galbraith & 
N. Faulks and D. Hirst (Solicitor, Board of Trade). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law 


(Stikeman 
Best): 


[3 W.L.R. 739 
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IN WESTMINSTER 


STATUTORY INSTRUMENTS 
(S.1. 1956 No. 1556.) 5d. 


Police (No. 2) Kegulations, 1950. 
(S.1. 1956 


Postal Order Amendment (No. 4+) Warrant 1956. 
No. 1571.) 5d. 

Retention of Cables, Mains and Pipes under Highways 
(Huntingdonshire) (No. 2) Order, 1956. (S.1. 1956 No. 1530.) 
5d. 

Safeguarding of Industries (I’xcemption) (No. 7) Order, 19506. 
(S.1. 1956 No. 1560.) 

Stopping up of Highways (Berkshire) (No. 3) Order, 1956. 
(S.1. 1956 No. 1550.) 5d. 

Stopping up of Highways 
(S.1. 1956 No. 1544.) 5d. 

Stopping up of Highways (Coventry) 
(S.1. 1956 No. 1537.) 5d. 

Stopping up of Highways 
(5.1. 1956 No. 1538.) 5d. 

Stopping up of Highways (Devon) (No. 3) Order, 1956. 
1956 No. 1545.) 5d. 

Stopping up of Highways (Herefordshire) (No. 5) Order, 
(S.1. 1956 No. 1546.) 5d. 


(Bradford) (No. 8) Order, 1956. 


(No. 5) Order, 1956. 


(Coventry) (No. 6) Order, 1956. 
(S.1. 


1956. 
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POINTS 


Landlord and Tenant  [nNjury to THirp Party By TALLING 
TELEVISION AERIAL 
QO. T is the tenant of a dwelling-house let to him by L the 
landlord. VY without the knowledge or consent of L instals a 
television sct and has an aerial erected on the roof of the dwelling- 
The acrial is subsequently blown down in a _ storm, 
and injures a person passing in the street below. Is the landlord 
or the tenant liable to the person injured ?> Who would be 
responsible if L had consented to the erection of the aerial subject 
to T’s insuring against any damage caused by its coming down, 
and 7 had agreed to this, but had omitted to take out such 
insurance, or had not insured adequately ? 


house. 


4. The fundamental principle governing such cases is, in our 
opinion, that stated in Laugher v. Pointer (1826), 5 B. & C. 547, in 
these terms (italics ours) : “‘ I have the control and management 
of all that belongs to my land or my house ; it is my fault if I do 
not so exercise my authority as to prevent injury to another ” 
(Abbott, C.J.) ; and ‘“‘ Where a man is in possession of fixed 
property he must take care that his property is so used and 
managed that other persons are not injured” (Littledale, J.). 
This was applied by Goddard, J., in Wilchick v. Marks and 
Silverstone {1934| 2 Ik.B. 36, the first of a modern series of cases 
in which third parties have sometimes successfully, sometimes 
unsuccessfully, sued landlords for damage suffered in consequence 
of defects in demised premises. When they have succeeded it has 
been shown that the landlord, if not actually liable for repairs 
under the terms of the tenancy, has at least reserved a right to 
effect repairs, or is to be deemed to have reserved such (Heape 
v. Ind, Coope & Allsopp, Lid. [1940] 2 K.B. 476 ; Mint v. Good 

1950} 2 All E.R. 1159). In neither of the cases submitted would 
there, in our opinion, be a valid cause of action against L. He is, 
ex hypothesi, not in possession ; and if the aerial does belong to 
the house, he has no control over and has not the management of 
that aerial. 7°s position depends, in our opinion, on the amount 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the ‘‘ Points in Practice ” 
Department, The Solicitors’ Journal, 21 Red Lion Street, 
London, W.C.1. 


They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 
given to reply by any particular date or at all. 
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AND WHITEHALL 


Stopping up of Highways (Kent) (No. 23) Order, 1950. 

No. 1547.) 5d. 

Stopping up of Highways (Kent) (No. 24) Order, 19506. 

No. 1548.) 5d. 

Stopping up of Highways (London) 

(S.I. 1956 No. 1539.) 5d. 

Stopping up of Highways (Sheffield) (No. 5) Order, 1956. 

1956 No. 1551.) 5d. 

Stopping up of Highways (Somerset) 

(S.I. 1956 No. 1549.) 5d. 

Stopping up of Highways (Surrey) (No. 8) Order, 1956. 

1956 No. 1552.) 5d. 

Stopping up of Highways (Worcestershire) (No. 

(S.1. 1956 No. 1553.) 5d. 

Stopping up of Highways (Worcestershire) (No. 

(S.I. 1956 No. 1554.) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.| 


(S.1. 1956 
(S.1. 1956 


(No. 31) Order, 1956, 


(S.L. 


(No. 5) Order, 1956. 


(oe 
23) Order, 1950. 


24) Order, 1956. 


PRACTICE 


of care he used in affixing and securing the acrial and on the 
violence of the particular storm ; in other words, on whether he 
could successfully plead ‘act of God” (‘that untheological 
expression,’”’ as Lord Phillimore called it in G.W. Rly. Co. v. 
Owners of S.S. Mostyn [1928] A.C. 57), the test being provided by 
Nichols v. Marsland (1875), L.R. 10 Ex. 255. 
Town and Country Planning —CHANGE or Usr—R&VERTER 
TO PREvious USE 

Q. The use of certain premises on Ist July, 1948, was for 
heavy industry (this use not being a contravention of planning 
control). Subsequently, the premises were used for light 
industrial purposes, permission having apparently either been 
obtained or not having been required. It is desired now to revert 
to use for heavy industry. Would such reverter constitute 
development needing permission ? In general, if the permitted 
use is (a) and permission is obtained for change to use (b), is the 
right to use for purpose (a) without permission lost—or does use 
(a) continue to be one of the permitted uses ? 

A. Planning permission for a change of use from use as a 
gencral industrial building to use as a light industrial building is 
granted by the Town and Country Planning General Development 
Order, 1950 (S.1. 1950 No. 728), art. 3 and Ist Sched., Pt. I, Class 
Ill (a). If the change was before 22nd May, 1950, when the order 
came into operation, the change will have been permitted under the 
corresponding provisions in the 1948 Order, which was superseded 
by the 1950 Order. The 1950 Order gives no permission for a 
change in the reverse direction (nor did the 1948 Order), and 
application for this will have to be made to the local planning 
authority in the usual way. With regard to the last paragraph 
of the enquiry, in our opinion use (a) does not continue to be one 
of the permitted uses once use (b) has taken effect, unless permission 
for use (b) has been granted for a limited period only, in which case 
use (a) may be resumed, without any application for permission, 
at the end of the period under s. 18 (5) of the Town and Country 
Planning Act, 1947. 
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